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MEDIA RELEASE – EXPLANATORY NOTES

23 January 2004

FURTHER CHANGES FOR THE LAND AND ENVIRONMENT COURT

The Chief Judge of the Land and Environment Court, Justice Peter McClellan, today announced further changes which will be made to the Court’s procedures, effective from 1 March 2004. The changes are incorporated in a revised Pre-Hearing Practice Direction.

The Land and Environment Court Act contemplates that proceedings in classes 1, 2 and 3 of the Court’s jurisdiction will be conducted with as little formality as possible. It is fundamental to the procedures of the Court in merit appeals that the rules of evidence do not apply and decisions are made by or with the assistance of Commissioners with special expertise in relevant areas. 

Complaints about the cost of class 1 appeals are constant. Both the Court and legal practitioners who appear before it must do everything possible to reduce those costs. Many appeals relate to proposals to provide domestic facilities or modest residential development. Every day spent in court adds significantly to those costs. With the additional burden of the fees of experts retained by the parties to give evidence, the costs can become a significant burden for councils and applicants. When this occurs the objective of the legislation, which was to provide for efficient and cheap resolution of merit appeals, can be lost.

The reforms which Justice McClellan announced today are intended to result in shorter hearings and reduced costs to the parties. Fundamental to the changes is the use of court-appointed experts, chosen with the agreement of the parties, who will in many cases be the only expert giving evidence on particular issues.

The purpose of expert evidence is to assist the Court to understand the proposal, its relationship to existing planning controls and its anticipated impacts, rather than to argue for approval or dismissal of the application.

In future, in all cases the parties will be asked at the first callover to explain to the Court, if there is a need for expert evidence, why that evidence should not come from an expert appointed by the Court. There are many issues in respect of which a court-appointed expert will obviously be appropriate. Typically matters such as noise, traffic, parking, overshadowing, engineering, hydrology, contamination matters, many valuation issues and others appear suitable for a court expert.

The Court will not maintain a list of experts. In the normal course the parties will be asked to agree who the court expert should be and to make arrangements together for the payment of that person’s fees. Failing agreement as to the expert to be appointed or their fees, the Court will, if a court expert is appropriate, make relevant orders. In this case, the parties will be required to agree a short list of experts in respect of each issue from which the Court will chose one person. 

The parties are jointly and severally liable for the costs of a court-appointed expert and the Court has power to fix the costs of that expert. This may include requiring a party to lodge security with the Court for part or all of the expert’s fees.

The court-appointed expert will be required to examine the issues in the appeal which fall within his or her expertise. After consulting with the parties and their representatives the expert will be required to prepare a report, which must be provided to the parties and the Court at least 21 days before the date fixed for hearing.

It is expected that in most cases evidence from the court expert will be the only evidence tendered on particular issues. Evidence from another expert on the same issues may only be tendered with the leave of the Court. By this means the Court can be conveniently informed on matters which require expert evidence but the costs to the parties can be minimised.

When the Court has appointed an expert that person will be available to confer with either party, or both or all parties together and may be cross-examined by any party.

The more important elements of the changes to be made are:

Proceedings in classes 1, 2 and 3 are commenced by filing an application with the Court. The application must be served on the respondent within 7 days of it being filed.

Within 21 days of the service of the application the respondent must file and serve a Statement of Issues which must be expressed so that the applicant knows the case it has to meet.

At the same time as the Statement of Issues is served the respondent (if a consent authority) must serve a Statement of Basic Facts. This must include the essential facts relating to the site, planning controls and the proposed development. Any expert report must not repeat the basic facts which, unless contradicted by another party, will be assumed by the Court to be correct.

By the time of the first callover or directions hearing the parties are required to have discussed the need for expert evidence. The parties will be asked why the Court should not itself appoint an expert with respect to any issue and exclude other expert evidence on that issue. The parties are also required to have agreed upon the identity of the expert or to have agreed a short list from which the Court may select an expert to give the evidence on a particular issue.

The hearing of all merit appeals will commence at 9.30 am on the site the subject of the appeal. This arrangement may be varied by the Court on the application of any party.

Detailed provisions are made with respect to the content of plans to be provided to the Court.

Some modifications have been made to the directions applying to class 4 proceedings including some changes to the times for filing some documents and a requirement for written submissions.

The changes announced today complete the package of reforms, some of which were announced by the Chief Judge on 19 December 2003. The effective working of the changes will be kept under review by the judges and commissioners of the Court and, if necessary, modified to ensure that the desired outcomes are achieved.

Justice McClellan emphasised that the changes are aimed at achieving the most efficient disposition of merit appeals, with the least cost to the parties, as well as providing the Court with evidence from experts who have the confidence of all parties.

Copies of all changes to the rules and practice directions can be accessed on the Court’s website at http://www.agd.nsw.gov.au/lec/lec.nsf/pages/index.

Peter McClellan
Chief Judge
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